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Mpocto ToBapuumn... CoBMecTHasi fesTeNIbHOCTb C MHOCTPaHHOW KOMMaHueh u ee

Hanoroo6sao>xeHune

BBepeHue

B npuHUMNe MHOCTpaHHas KOMMaHWs, >xenatLlas BeCTU KOMMEPYECKYIo AedATeNnbHOCTb B Poccun (unm c
POCCUIACKUMM pe3naeHTaMn) MMeeT AAs 3TOro Uenbl psf anbTepHaTUBHbLIX BO3MOXHOCTeW. pexae
BCEro, OHa MOXeT OTKpbITb B Poccnn npeactaButensCTBO Mav dununan, KoTopbii 6yaeT gencreosaTb, No
CYLLLeCTBY, MOYTU Ha TEX Xe YCNOBUAX, YTO 0bbluHas poccuinckas koMmnaHus. C Apyrov CTOpOHbI, KoMna-
HUS MOXET BECTU AeATeNIbHOCTb MOMHOCTLIO BHE TeppuTopumn Poccuun, nonyyas cpeacrsa C ee Tepputo-
pUn AvWb B BMAE MOCTYMNJIEHMI MO BHELHETOProBbIM CAE/KaM C POCCUINCKUMWU pe3naeHTamun, nmbo B

BUAE A0XO0A0B NMNAaCCUBHOIO Xapaktepa, TakKux Kak AnBnaeHabl, NPOUEHTbI U1 POANTU.

ECTb 1 HeKOoTOpble NPOMEXYTO4YHble BapuaHTbl. B 4aCTHOCTU, MHOCTPaHHAs KOMMaHUs MOXET 3aKJIoUYnTb
[OroBOp O COBMECTHOW AeATeslbHOCTM (OH >Xe A0roBOp MPOCTOro TOBapuLecTBa) C POCCMIACKON opraHu-
3aumeil, NepenoXxmnB coaepxaTeNibHylo YacTb 6usHeca B Poccum Ha poccuiickoro naptHepa. O6cyxae-
HWIO 3TOrO MOCNeAHero BapuaHTa M NocBsiLeHa HacToswwas ctatbsl. OCHOBHbIM HEOYEBUAHBIM BOMPOCOM

3[ecCb SABJISIETCA, KOHEYHO, HanoroobnoxeHne COOTBETCTBYOLWMNX 4OX040B VIHOCTpaHHOf/'I KOMNaHun

MpocToe ToBapuLecTBo

Moz AOroBOpOM MPOCTOro ToBapuwecTBa (MM, YTO TO Xe camMoe, LOrOBOPOM O COBMECTHOM Aes-
TenbHOCTKN) paxaaHckuii kogekc PO (ct. 1041 NK) noHMMaeT 4OroBOp, COrflaCHO KOTOPOMY ABOE WK
HeCKONbKO nuL (ToBapuLen) 06a3yoTca CoeAnHUTb CBOWM BKaAbl U COBMECTHO AencTBoBaTb 6e3 obpa-
30BaHUSA IOPUANYECKOrOo NMua AN8 U3BNedYeHns nNpmbblnn MAM AOCTUXKEHUS MHOM HE npoTMBOpevallen
3aKkoHy uenu. Mpubbinb OT COBMECTHON AeATeNbHOCTM pacnpeaensieTcs 3ateM NnpornopunoHanbHO CToU-

MOCTW BKJ/1aZ0B TOBapuLen (ecnm nHoe He npeaycMoTpeHo gorosopom) (cT. 1048 MK).

Takum 06pa3oM, MHOCTpaHHAs KOMMaHWS MOXeT nepefaTb POCCUMMACKONM OpraHvsaumm onpeaerieHHoe
MMYLLECTBO WU AEHEXHble CPpeACTBa, KOTopble 6yAyT NCNONb30BaTLCA NOCAeAHEN ANS NOSyYEeHUS npu-
6b11M B pamkax AOrosopa MpoCToro ToBapuLecTBa, a COOTBETCTBYIOWas Aons npubbiin 6yaeT oTnpas-
NATbCA MHOCTPAHHOMY Y4acCTHWKY Aorosopa. B mpuHUMne no A0roBopy MPOCTOro TOBapuLLECTBa KaXabIv
13 TOBapwLLelr NoMHOMOYeH, BoobLe roBops, AeNCTBOBaTb OT MMEHN BCex ToBapwuuien (cT. 1044-1 TK),
HO B pacCcMaTpvBaeMon CUTyauuu TUMUYHBIM SBASETCA BapyaHT, KOrAa BCSA coAepXaTenbHas aeaTesb-

HOCTb BEAETCA UMEHHO pOCCVIVICKVIM ToBapuueMm.

Hanor Ha npu6bbiib

CornacHo Hanorosomy koaekcy P®, npuHUMN Hanoroobn0XeHUs MHOCTpaHHOM KoMnaHuu B Poccun on-
pefensieTcs npexae BCero TeM, eCTb JIn Y Hee MOCTOSIHHOEe MpeacTaBuTenscTso B PO. Moa nmocrosH-
HbIM NMPEeACTaBUTENIbCTBOM MHOCTPaHHOW opraHusauum B PO noHumaeTcs ¢pununan, npeactaBUTENbCT-
BO, OoTAeneHue, 60po, KOHTOpa, areHTCTBO, Ntoboe apyroe obocobneHHoe noapasgeneHve unn mnHoe
MEeCTO AesiTeNbHOCTW 3TOW opraHu3auuu, Yyepes KOTOpoe OpraHv3auus perynsipHO OCYLUEeCTBASET npea-

MPUHUMATENBCKYIO AeSTEeNbHOCTb Ha Tepputopuun PO (cT. 306 HK).
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OTMETUM, YTO MOHATUE MOCTOSIHHOrO MpeACTaBUTENbCTBA B CMbIC/IE HANOMOBOr0 NpaBa He TOXAECTBEHHO
MOHATUIO MPeACTaBUTENbCTBA MM dunvana B rpaXAaHCKO-MPaBOBOM CMbicsie. BO3MOXHbI cuTyauuu,
Korga npeacTaBUTENbCTBa (B rpaXKAaHCKO-NMpaBoOBOM CMbic/ie) B P® y MHOCTPaHHOW KOMMaHWW HeT, a
NOCTOSIHHOE MpeACTaBUTENbCTBO (B HANOMOBOM CMbIC/E) - €CTb, U HA060pOT. B YacTHOCTK, AesTenbHOCTb
3aBUCMMOro areHTa MHOCTPaHHOW KoMMaHwu obpasyeT ee MOCTOSIHHOE NPeACTaBUTENbCTBO, AaXe Mpu

OTCYTCTBUM Kakoro-nmbo ee oduca B Poccun (cT. 306-9).

Ecnun nocTtosiHHOe npeAcTaBuMTENbCTBO €CTb, TO OHO NAATUT CO CBoeWn Npubbian Hanor no obbI4YHON CTaB-
ke (24%) (ct. 306-307 HK); ecnun HeT, TO HEKOTOPbIE BUAbI OXOA0B MHOCTPAHHOW KOMMNaHWWM noanexaT
HaNoroobsI0XXEHNIO Y UCTOYHMKA BbIMAaTbl MO pas3fiMyHbIM CTaBkaM (AvBuAeHAbl — 15%, npoueHTbl U
posntn — 20% wn gp.) (ct. 309-310 HK). DTOT NpMHUMN YHMBEPCAsIEH U PacrpoOCTPaHSIeTCs Ha Ntobble

CbOprI AEeATENBbHOCTU KOMMAHUK, B TOM YUCNE Yepe3 A0roBOp NpoCcToro ToeapuilecTea.

Takum obpasom, HeobxoanMO onpeaenuTb, obpasyeT Nn AeATeNbHOCTb NO AOrOBOPY MPOCTOro TOBapw-
LecTBa MOCTOSSHHOE MpeACTaBUTENbCTBO WKW HET. Hanorosbii KOAEKC MPSIMO yKasbliBaeT, YTO caM Mo
ce6e haKT 3aK/II0HEHNA MHOCTPAHHOW OpraHM3auuven Takoro oroBopa He MOXeT paccMaTpu-
BaTbCA KakK NMpuMBOASALWMIA K 06pa3oBaHUI0 MOCTOSAHHOro npeacraButenbcrsa B PO (cT. 306-6
HK). 9To, ogHako, He 03Ha4YaeT, YTO HMKaKas AeATeNbHOCTb B paMKax noAobHOro AoroBopa He MOXeT

npvBecTy kK 06pa3oBaHMI0 NOCTOSIHHOIO NPeACTaBUTENbCTBA.

[na oTBeTa Ha MHTepecyoLMii Hac BONPOC HEO6XOAMMO BbISICHUTL, NMpeXae BCero, npeaycMaTpuBaeTt m
BOObLLE AOrOBOp BeAeHME NpeanpuHMMaTENbCKOW AeATeNbHOCTM (€Cn HET, TO U NOCTOSIHHOIO NpeacTa-
BUTENbCTBA 3aBE€A0MO HET), a ecin npeaycMaTpmBaeT, TO BEAETCS I OHAa UMEHHO MHOCTPaHHOM KoMna-
HMen (Yepe3 CBOMX AO/MKHOCTHBIX JINL MW 3aBUCUMMbIX areHToB). B 4yacTHOCTW, ecnn poccUMiCKoMy ToBa-
puLLy NpeaocTaBieHo NMpaBo 3aktlovaTb CAEKU OT MMEHWM MHOCTPaHHOM KOMMaHWW, U OH 3TWM NpasBoM
perynsipHoO Nosib3yeTcsl, OH MMeeT CTaTyC 3aBUCMMOro areHTa, AesiTeNlbHOCTb KOTOpOro obpasyeT nocro-
SIHHOe npeacTaBuTenbCTBO (CT. 306-9). B 3TOM cnyyae poccuiickasi opraHu3aums, AesTeNbHOCTb KOTO-
poin obpa3yeT MOCTOSIHHOE NpeAcTaBUTENbCTBO MHOCTPAHHOM KOMMNaHwuu, yBegomnseT o6 3ToM dakTte
Hanorosbli opraH (yBegomneHune no dopme 25011(2000)), KOTOpbIA HA OCHOBaHWWN 3TOr0 YBEAOM/IEHUS

CTaBWUT MHOCTPaHHYIO KOMMaHWIO Ha HaNoroBbIN y4eT.

OfHako B TUMWYHOM Crlyyae, Korga posib MHOCTPAHHOIO TOBapula orpaHM4YMBaeTCs TeM, YTO OH BHOCUT
AEHbrM UNn MMyLLECcTBO, a 3aTeM MoJsly4YyaeT CBOK A0J0 NpubbIIn, HU 3aBUCUMOrO areHTa, HU MOCTOSH-
HOro npeacrtaBuTenbcTBa B PO y Hero HeT. TakmM 06pa3oM, ero AoxoAbl KnaccuduumMpyroTcs Kak L0XO0-
Abl OT UCTOYHMKOB B P®, nonyyeHHble 6e3 06pa3oBaHMsa NOCTOSAHHOIO NPeACTaBUTENbCTBA, B COOTBETCT-
BUM C 4yeM u obnaratotcsa HanoroMm (ct. 309 HK). Janee mbl 6yaem nogpasymeBaTb MMEHHO TaKOW Crly-

yan.

Joxoabl No nogobHOMY AOroBopy NMPOCTOro TOBapULLECTBA MOXHO OTHECTM K MOAMYHKTY «A40XoAbl, Mo-
JNlyyaeMble B pe3ynbTaTe pacnpeneneHns B Nosib3y MHOCTPAHHbIX OpraHM3auuii npmbbiin unn uMmyLlecT-
Ba OpraHusauuii, WHbIX vy unn ux obbeanHeHmn» (ct. 309-1-2 HK). CraBka Hanora pjis Takux
poxopoB — 20%. OTMeTUM, UYTO CTaBka Ansa 61M3Kon pasHOBMAHOCTM A0XOAA — AUBUAEHAOB MO aKUMSAM

POCCUIACKMX KOMMaHUI - ycTaHoBneHa 6onee Hu3kas: 15%.

Mpw 3TOM MHOCTpaHHas KOMMaHus, Nno naee (Ha NpakTUKe 3TO MPOUCXOAUT He BCeraa), AO/HKHa BCTaTb
Ha HanoroBbl yYeT MyTeM HanpasieHWs yBEAOMJSIEHMS B HaNOrOBbIA OpraH MO MeCTy HaxOoXAeHWs uc-
TOYHMKa BbiNnatbl (bopma 2504M). OgHako Hanor ¢ AOXOA0B OT UCTOYHMKOB B P® ncuncnset, yaepxu-

BaeT N nepeuuncnsaeTt B 60MxeT (NpU Kaxaon BbiNJaTe) HE OHa caMa, a POCCUNCKUIN NNaTenbLlUnK [OX0-
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[la, B AaHHOM C/lyYae pOCCMICKUIA YYaCTHUK AOroBopa NpoCTOro TOBapULLECTBA, NPMOBPETaloLWmnii CTaTyC

HanoroBoro areHTa.

Hanor Ha nMyuiecTBo

OTMETUM elle, YTO MpU HaINYUKM Y MHOCTPAHHOW KOMMaHWM nMyluectsa B P® (kak ABWMXXMMOro, Tak u
HeABWMXKMMOro), B TOM 4YuC/e MCMNOJSIb3yeEMOro no AOroBOpY MPOCTOro TOBApMLLECTBa, KOMMAHWUS TakXe
OOJDKHA BCTaTb Ha HANOroBbl y4YeT Mo MecTy ero HaxoxaeHus (dopmbl 25021, 23021M). Mpu 3TOM
MMYLLECTBO MNOANEXUT OBMOXEHUIO HANOrOM Ha MMYLLECTBO, €C/IM MHOE He MpeAyCMOTPEHO MeXAyHa-
POAHbIM HANOroBbIM COrnaleHneM. Hanor KoMNaHus MOXEeT yNnaTuTb CAaMOCTOSATENIbHO AW Yepes Hano-

roesoro npeacrtasutens (rn. 4 HK).

Hanorosble cornaweHus

CnepyeT yuuTbiBaTb, YTO €CNM WMHOCTpaHHash KOMMaHUs SBASIETCS HaNOroBbiM pe3uMAEHTOM CTpaHbl, C
KoTopon y Poccun umeetcs cornaweHue o6 nsbexaHuu ABOMHOrO HanoroobsioXXeHWs, TO Hanorm c ee
[0X0A0B B3UMalOTCA B COOTBETCTBUM C YC/IOBUSIMM 3TOrO COrMalleHusi, KOTOpoe MMeeT NMpUopuTeT Haa

BHYTPEHHWUM 3akoHogaTtenbcteoM (HK).

HanoroBble cornaweHus npeanaratoT CBOE OnpeaeneHue MOCTOSIHHOrO MNpeAcTaBUTENbCTBA, KOTOpoe
MOXET B HEKOTOPbIX AETasnsiX OT/MYaTbcs oT AaBaemoro HK (xoTa u 6nmMsko K Hemy). U, camoe rnaBHoe,
OHW 06bIYHO YCTaHaBNMBAIOT MOHWXEHHbIE UN HYJNIEBblE CTaBKW HaNOroB, B3MMaeMbIX Y UCTOYHUKA Bbl-

nnaTbl.

YT106bI MOHATB, NO KaKOM CTaBKe AO/MHKEH B3MMaTbCs Hanor, Heo6xoAMMO NpaBubHO KnaccuduumpoBaTtb
BWA AaHHOro f0oXoA4a B COOTBETCTBMW C HaNOroBbIM cornaweHmeMm. OTMeTUM, YTo Knaccudurkaumnsa 4oxXo-
[0B MO HaNoroBOMy COrnalleHuto Takxe 06bl4HO oTnMyaeTcs oT gasaemoint HK. B wyactHocTn, onpeaene-
HWe AMBWAEHAOB B TUMMYHOM HanorosoM gorosope PO wupe, yem B HK, NOCKONbKY BKIOYAET, MOMUMO
Ccob6CTBEHHO AMBMAEHAOB MO aKuMsaM, TakXe W AoXoAbl OT APYrux npas (He SABMASIOWMXCS AONrOBbIMU
TpeboBaHMaAMK), AalOWKMX NPaBO Ha yyactve B npubbinsax. Takum obpasom, npubbinb, pacnpesensemas
poccuiickuMm OO0 cBOEMY MHOCTPaHHOMY YyYacTHWKY, nNonafjaeT noA 3TO onpeaefnieHve AnBUAEHAO0B (HO
He noA onpegenexuve, agasaemoe HK). OgHaKo NOCKONbKY NMPOCTOEe TOBApULLECTBO He SABASETCS OTAEeNb-
HbIM IOPUANYECKMM NIULIOM, pacrpefensemMas no COOTBETCTBYIOLEMY AOroBOPY MpubbIib HE MOXET, Mo-
BUANMOMY, CUNTaTbCS ANBMAEHAAMWN JaXe B CMbIC/Ie HANIOroBbIX COrnaweHnn. He aBnseTcs oHa, KOHeY-
HO, W NpoLEeHTaMn, posanTn 1 T.n. Takmm obpa3oM, ee OCTaeTCs /b OTHECTU K pasfeny «Aapyrue Aoxo-
Abl», KOTOpble, NO TUMWYHOMY HasoOroBOMY COrfalleHnto, obnararoTCcs HanoroM Anb N0 MECTY HaXOoX-

AEHUs caMO MHOCTPaHHOM KoMnaHuu (Ho He B PD).

WTak, Npy HanuuMm COOTBETCTBYIOLLErO HAaNOrOBOrO COrflalleHUs CO CTPaHOW MECTOHAXOXAEHWUS UHO-
CTpPaHHOW KOMMNaHuu1, nosjlydaeMble KOMMaHWel A0X0Abl MO AOroBOpy COBMECTHOW AesATeNlbHOCTU C poc-
CUWCKOW oOpraHusauvein, He npeaycMaTpuBaloLEMy aKTUBHOM NpeanpuHMMAaTENbCKON AesATeNbHOCTU

MHOCTPAHHOIro y4yacTHMKa, He noasexar Hanoroobnoxxewumio B PO.

[MpUMEHNMOCTb 3TOro Te3nca 3aBuUCUT, pa3yMeeTcs, OT NOMOXEHUM KOHKPETHOro goroeopa o COBMECTHOM
OEeSTeNIbHOCTU, @ TakKXe OT MOJIOXKEHUN KOHKPETHOro HasoroBoro cornaweHusa, B 4acCTHOCTH, craTen,

OTHOCALUMNXCA K NOCTOAHHOMY NpeacTaBUTENbLCTBY, AMBUAEHAAM U «4PYTrUM AoXOo4aM>» .
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Mpwn 3TOM cneayeT UMeTb B BMAY, YTO 6OMbLIMHCTBO HaNOroBbIX cornaweHuii PO cogepxaTt NonoxeHus,
HanpasJsieHHble Ha 60pbby C HaMepeHHbIM YKJIOHEHMEM OT Hanora, a UMeHHO CTaTbl 06 accouMMpOBaH-
HbIX nNpeanpuaTusax. Ecim poccuiickas M MHOCTPaHHas KOMMaHUS SBASOTCA acCoLMMPOBAHHbIMKU (CBS-
3aHHbIMW B TEPMUHAX BNAAEHWUS UKW YNpaBAeHUs), @ YCII0BUS CAENKU MeXAY HUMWU OT/INYHbI OT TeX, YTO
nmenn 6bl MECTO Mexay He3aBUCUMbIMW NPeanpusaTUSMKU, NoSydYaeMble yYacTHMKaMuM AOroBopa A0XOA4bI
noanexaT KoppeKkuuu ansa uener HanoroobnoxeHns. 3ToO 3HaYUT, YTO, MPU HANUYUM YKa3aHHbIX OCHO-
BaHWM, 4YacCTb AOX0Aa MHOCTPAHHOM KOMMAHUM MOXeT 6bITb 3auncneHa B Hasnoroobnaraemolin 4OX0A poC-
CUWCKOM opraHm3auum. Y1obbl He MonacTb NoA 3TO MOJSIOXEHWE, KOMMaHMW He AOMKHbl y4YacTBoBaTb B

KanuTane v ynpasneHun Apyr Apyra, a TakXe He UMeTb 06LMX aKLMOHEPOB, YNPaBsoWwmxX 1 T.0.

BrnonHe BeposTHO, 4TO HanorosbI OopraH He cornacuTca C 6e3HanorosbIM PEXNMMOM nepevncneHna npu-
6bisn 3apy6e>|<HOMy YYaCTHMKY MpPOCTOro ToBapuvwecTtsa. lpn 3TOM OH MOXET BblABUraTb, B YaCTHOCTH,

cnepylowme apryMeHThbl.

1. [esTenbHOCTb MHOCTPaHHOW KOMMaHWM MO AaHHOMY AOroBOpPY NPOCTOro ToBapwiecTsa obpa-

3yeT ee NOCTOSAHHOE NpeAcTaBUTeNbCTBO B PO.

2. Poccuiickasl U MHOCTpaHHasi KOMMaHus SBASIOTCS acCOLUMMPOBAHHBLIMW, @ YC/IOBUS AOroBopa
NpoCTOro TOBapuLEeCTBa OT/IMYHbI OT TEX, YTO MMenn Gbl MECTO MeXAy He3aBWCUMMbIMU Mpes-
npuaTUaMuU. Mo3TOMy A0XOA MHOCTPaHHON KOMMaHUKU foSKeH 6biTb 3auncneH (MOHOCTbI0 UK

4acTUYHO) B Hanoroobnaraemblil 1OX04 POCCUNCKON OpraHM3aunu.

3. [doroBop NpocToro ToBapuLLeCTBa SIBASETCS NPUTBOPHOW CAENKON, TO eCTb NMpuU3BaH MpUKPbITb
MHble QaKTUYEeCKne OTHOLLEHUS Mexay POCCUMCKOM U MHOCTPaHHOM KOMMNaHuaMu (Hanpumep,
3aeM, NpeaocTaBfieHHbIA MHOCTPAHHOW KOMMaHWen poCCUMIACKON opraHusaumm). B aTom cnydae
[OroBoOp HeaeWCTBUTENEH, @ HAaNoroobnoxeHne cnefyeT OCYLEeCTBASATb B COOTBETCTBUM C dak-

TUYECKMMM OTHOLLEHUSIMW KOMMaHWI (HanpuMep, Kak NnpoLeHTOB).

OCHOBHOE MpOTUBOSIAME MPOTMB BCEX TPEX apryMeHTOB — MpaBWIbHOE COCTaB/ieHMEe CaMoro A0rosopa
npocToro ToBapuwectsa. C 04HON CTOPOHbI, U3 HEro AOJSIXHO SIBCTBOBATb, UTO AEATE/IbHOCTb MHOCTPaH-
HO KOMMaHUKW Mo 3TOMy JOrOBOpPY He 06pasyeT MOCTOSIHHOIO NPeACTaBUTENbLCTBA B CMbIC/E AAHHOMO
Hanoroeoro cornawieHus. C Apyroi CTOpPOHbI, U3 YCNOBUI AOroBOpa AOSIKEH ObITb SICEH €ro 3KOHOMUYe-
CKWIA CMbICA A5t 060MX YYACTHWKOB, B HEM He JOJIKHO 6biTb SIBHO HENpaBAonofo6HbIX UAN HE COOTBET-
CTBYHOLMX (DAaKTUUYECKUM OTHOLLEHUSIM CTOPOH YC/10BMIA. KpOMeE TOro, Kak ye YNoMWHaNoch, XenaTesb-

HO, 4TOOblI KOMNAHWUN HEe 6blN CBA3aHHbLIMU B TEPMUHAX BNnagenbueB NN MEHEONXXMEHTA.

Ana npyMeHeHns NbroTHOW CTaBKW Hanora y MCTOYHMKA MO HanoroBOMY COrfalleHUI0 POCCUMIMCKUIA nna-
TeNbLUK, MMEILWNA CTaTyC HaNOroBOro areHTa, AO/HKEH MONYyYUTb OT MHOCTPAHHOW KOMMaHWM AOKY-
MEHT, MOATBEPXAAOLWMIA, YTO MHOCTPAHHAs KOMMNaHUSA AENCTBUTENbHO SIBMSETCS pPe3nAeHTOM rocyaap-
CTBa C KOTOpbIM MMeeTcsa Hanorosoe cornaweHune (ct. 310-3 HK). JJokyMeHT foMXKeH BK/IOYaTh NpuMep-
HO Takylo dopMynnpoBky: «loaTBep>xaaeTcs, YTO KOMMNaHusa (Ha3BaHue KOMaHuM) SBNSETCa B Teue-
Hue (ro4) NMUOM C NOCTOSIHHBIM MecTonpebbiBaHWeM B (HasBaHue rocyAapcrsa) B cMbicne CornawieHus
(Ha3zBaHue cornaweHusi) mexay P® n (HasBaHme rocyaapctsa)». OH BblAAeTCA KOMMETEHTHbIM (Hanoro-
BbIM) OpPraHOM WMHOCTPaHHOrO rocyAapcTBa W 3aBepsieTCs anocTUIeM WAW Neranum3yeTcs B POCCUNCKOM
KOHCY/IbCTBE, HYXEH TaKXe 3aBepeHHblli NepeBos Ha PYCCKUIN. DTOT AOKYMEHT He Hafo OTnpaBnATb B

HaNoroBblli OpraH, HasoroBbIM areHT OCTaBAsIeT ero y cebs.

OTMeTUM, 4TO A0X0Abl, Nnosly4YyeHHbIE VIHOCTpaHHOVI KOMMaHuen B Poccuun, noanexart Hanoroo610XeHno

no MecCTy ee peruncrtpauumn B COOTBETCTBMM C MECTHbIM HAJIOrOBbIM 3aKOHOAATENILCTBOM, HO C YYETOM
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MOMIOXXEHUI HANOroBOro cornalieHns (To ectb 06bIYHO C 3a4eTOM yniadeHHbIX B Poccum Hanoros, ecnm

TakoBble VIMeIOTCﬂ).

Y10 Kacaetcsd Hanoroo6noxkeHus nMyulecTtBa, OHO OMUCbIBAeTCA HE BCEMU HaNOroBbiMM cornaile-
HUAMU, a UL HEKOTOPbIMKU U3 HMX. Kak npaBuio, cornaweHne rnpegycMaTtpmseaeT, YTO HEABUXMMOCTb
obnaraeTtcsi HaNnorom no MECTY €€ HaxoXAeHWud, a ABMXUMOE UMYLLECTBO VIHOCTpaHHOVI KOMMNaHuu B PO,
He OTHOCsLWEeecs K ee NOCTOSIHHOMY MpeAcTaBuTeNnsCcTBy B PO, He noanexuvr Hanoroobnoxexuo B PO.
Takum 06pa30M, B TUMMYHOM Cny4yae BHECEHUA BKJlada B NMPOCTOE TOBApUWECTBO ABMXUMbIM UMYLLECT-
BOM UK A€HbraMn Hanora Ha nMmyuwecrea y MHOCTPAHHOIO y4aCTHMKa HE BO3HUKaET (I'Ipl/l Hann4ynmn co-

OTBETCTBYIOLLENO HasIOroBoro cornaweH VIF-I).

HAC

HanumeHee oyeBMAHbI BOMPOCHI 06/10XKEHUSI OnepaLmii, CBA3aHHbIX C JOrOBOPOM MPOCTOro TOBapWLLECT-
Ba, Ha/oOroM Ha J06aB/IEHHYH0 CTOMMOCTb, MOCKOJIbKY 3Ta CUTyauusi He npeaycMoTpeHa HanorosbiM Ko-

OEKCOM ABHO.

Ecnu nMyLlecTso, BHOCMMOE y4aCTHUKOM B KayecTBe BKiaja Mo A0rosopy, npuobpeTtanock cneunansHo
C 3TOW uenbto, To ynnadeHHblh HAC He noanexuT BO3MeLLeHUIo U3 6oaxeTa, a yYUTbiBaeTCs B CTOMMO-
ctn nmywectea (ct. 170-2 HK). OgHako ecnm uMmywecTso npnobpeTtanocb C NPOM3BOACTBEHHBIMU Liens-
MW, a ynnadeHHbli HAOC yxe 6bin1 NPUHAT K BblYETY, TO NPV BHECEHMM MMYLLECTBa B KayecTBe BKaja
ynnayeHHbin HAC He NoANneXuT BOCCTaHOBAEHMIO M ynnaTe B 6104XeT (Kak CKNOHHbI HacTamMBaTb Hano-
roBble opraHbl). Tak, B HEKOTOPOM NPOTUBOPEYMN CO 34paBblM CMbIC/IOM, pelwnn Beicwunin ApbuTpaxHbiin
Cya (MoctaHosneHune Mpesnanyma BAC PO ot 11 Hos6pa 2003 r. N 7473/03).

OfHako B TWMWMYHOM Cllyyae MnpPOCTOr0 TOBapuLIecTBa C MHOCTPaHHbIM YYaCTHUMKOM UMYLLECTBO,
cocTaBfsilollee ero BKnaj, BBO3WUTCS U3-3a pybexa (Mnu npuobpeTaeTcs Ha MecTe) UMEHHO C Lenblo
Bk1aga. Mo3ToMy ynaayeHHblit Npy NoKyMnKe WinM TaMoXeHHOM odopMneHun HOC noanexuT BKIOUYEHUIO

B CTOMMOCTb MMYLLECTBA.

YT1o kacaetcs 06510keHMs caMnx omnepaumini No AOroBOpPY MPOCTOro TOBapuLLECTBa, CUTYyaUMs TakxkKe He
BMoJIHe o4yeBMAHas. Kak npaBuno, AoxoAbl MPOCTOro ToBapuLLecTBa NPOUCXOAAT OT peanv3aumu ToBa-
poB 1 ycnyr B Poccun, a notomy ero onepauumn obnaratorcs, Boobuwe rosopsi, HAC. Mockonbky npocroe
TOBApULLECTBO He SIBNSETCA OTAENbHbIM IOPUANYECKUM SILIOM, YYaCTHUKAMWN CAENOK OT ero UMeHU npu-
3HaKTCA BCe TOBApuLLM, @ MOTOMY Ha BCEX UX NeXuT obsa3aHHocTb no ynnate HAC. Tem He mMeHee B
TUMUYHOM Crlydae y4yacTHMKM MPOCTOro TOBapuvLeCcTBa AeNernpyloT OAHOMY U3 ToBapulieh (B Halem
cnyyae — pOCCUMIACKOMY) MpaBo ynnaTbl Hanora 3a HMx. OH Xe OT MMEeHW BCex y4aCTHMKOB obpallaeTtcs
32 HanoroebIMK BblyeTaMu. CueTa-(aKTypbl TakXe BbINMUCLIBAIOTCA OT MMEHM TOBapwLa, BeayLero 06-
wue gena. OTOT MeToA PEKOMEHAO0BaH K MCMNOMb30BaHMIO M HanoroebiMm opraHamu (MNucema YnpasneHns
MHC no r. MockBe oT 23 aHBapsa 2003 r. N 24-11/4679, ot 26 mapTta 2003 r. N 24-11/16211).

Poccuiickunin TOoBapul, B AaHHOM Cny4ae an06peTaeT CTaTyC Hanorosoro npeacrasutens MHOCTpaHHOVI
KOMMNaHunn (He nyTaTtb C HaJOroBbiM aFeHTOM!). OTMeTMM, 4TO ANS OCYLLeCTBNEHUS 3TUX MOSTHOMOU MM

eMy Hy>XHa crneuuanbHas A40BepeHHOCTb (CT. 29-3 HK).

ECH v HA®N
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MoCKObKY MPOCTOE TOBApMLLECTBO, He Byayun IOPUANYECKMM SINLIOM, HE MOXET 6biTh M paboTodaTeneMm,
TPyAOBble [OrOBOPbI C COTPYAHMKAMM 3aK/o4aeT POCCUMCKUIA ToBapuiy. OH e B 06blYHOM MopsaKe
HauMCnseT M yniadMBaeT BCe 3apnaTtHble Hanorn. COOTBETCTBYIOWIME PACXO/bl YUMTbIBAIOTCA MPU Bbl-

yncneHnMn NpmbbINKU ToBapULLECTBA.

Yyer 1 oTYETHOCTb

Ecnn xoTa 6bl OAHWM M3 YYaCTHMKOB A0rFOBOPa MPOCTOro TOBapULLECTBA SIBASETCS POCCUIACKAst OpraHu-
3auma (Mnu pusnyeckoe nMUo - pesnaeHTt PO), To UMEHHO Ha Hero Bo3naraeTcs 0683aHHOCTb BeAeHue
yyeTa AOXOAOB M pPacxofoB TOBapuLLeCTBa AN Lefel HanoroobnoxeHns, NnpuyemM gaxe B Tex cinyyasx,
Korga He oHa BefeT KoMMepyeckue aena Tosapuwectsa (cT. 278 HK). OH 065a3aH BbluMCASATb Npubbiib,
NPUYUTAIOLLYIOCS KaXXAOMY M3 TOBapuLLen, n exeksapTasbHO coobliaTb 3TM CBEAEHMS yyacTHUKaMm. B
paccMaTpuBaeMOM HaMu Clydyae M KOMMepuyeckue aena, u byxrantepuio BeAeT POCCUMICKUIA yYacTHUK

NpoCTOro TOBapuLLECTBa.

OH Xe, KaK Yy>xe OTMeyasioCb, ABMISIETCA HaJIOrOBbIM areHToM, YAEepXMBawoLWMM U yniayvmsalolLnM B
6104>KeT Hanor y UCToYHMKa BbinaaThl. O BbINJAYEHHbIX HEPE3UAEHTY AOX0AaX U YAEPXKaHHbIX Hanorax
OH OTYMUTbIBAETCSA nepes CBOMM HanorosbiM opraHoM (Mpukas MHC P® ot 19 pgekabps 2003 r. N br-3-
23/701@).

Poccuincknini yyacTHMK 06bIYHO TakXe BbIMOSHAET (YHKLMW HaNoroBoro npeacTtaBuUTeNst MHOCTPaHHOM

KOMMaHuu rno Hanory Ha umyuwectso n HAC.

MNHoCcTpaHHas KoOMNaHMs CTaHOBWUTCS Ha HaNOroBbii yyeT B PO He TONbKO Npy HAaNWYMK y Hee OTAeNeHUs
(dvnnana, npeacraBuTeNbCTBA), HO TakXe Npw Hannumm 6aHKOBCKOroO cyeTa, WUin UCTOYHWKOB A0X0Aa,
WM UMYLLECTBa, WM 3aBUCUMOro areHTa B PO (Mpuka3z MHC P® ot 7 anpens 2000 r. N Al-3-06/124).
B paccmaTpvBaeM ciiyvae MHOCTpaHHas KOMNaHus uMmeeT B PO MCTOYHMK A0XO0Aa, @ TaKXKe MOXET UMETb
MMYLLECTBO, BHECEHHOE MO AO0roBopy MpOCTOro ToBapuvwecrsa, n (unun) cyet B 6aHke. OgHako cama no
cebe Hanoroeas perncrpauus elle He O3Ha4vaeT Co34aHusl NMOCTOSHHOrO MpeACcTaBUTeNbCTBa AN Hano-
roBbIX Lenen, a 3HaunT, n HeobxoaAMMOCTU AN MHOCTPAHHOW KOMMaHuW nogasBaTb AeKfapauuio no Ha-

nory Ha npubblib.

BanloTHbIA KOHTPO/b

BbinnaTel MHOCTPAHHOW KOMMaHUW Mo LOroBOpY MPOCTOro TOBapuWLLECTBa MO pe3ynbTaTaM Beayllieincs B
paMKax [0oroBopa KOMMEpYeCKOh AesiTeNbHOCTU KNacCUbULMPYIOTCS ANs Leneil BastoTHOro KOHTPOJis
Kak onepauuu, He CBsA3aHHble C ABWXEeHMEM kanutana. Mo3ToMy OHM ocyLlecTBsitoTcs 6e3 orpaHuye-
HWIA, HO Nof KOHTponeM rocyaapcTtBa. OH OCYLUECTBASETCS areHTaMu BasiloTHOro KOHTPOSSi — POCCUWA-
CKUMW 6aHKaMu, Yepes KOTOpble NMPOU3BOASTCS BbIMAThbl. DTO 3HAYUT, YTO NS OCYLLECTBIEHUS BaNtoT-
HOro mjaTexa poccuiickasi opraHusauust JoSKHa NpefocTaBuTb B 6aHK COOTBETCTBYIOLUME AOKYMEHTbI

(npexae BCero Konu Aorosopa), NoATBEpXAatoLMe XxapakTep BaslOTHOM onepaumu.

PacueTbl MOryT MPOU3BOAUTLCA M B Py6MsX, A YEro MHOCTPaHHas KOMMaHUsi MOXET OTKpPbITb py6re-
Bblil CYET B POCCUICKOM BHaHKe. PeXmM Takux CUYETOB, B TOM UMC/E BO3MOXHOCTb KOHBEpTauuu nosy-

YeHHbIX CPeACTB B Ba/OTY, onpeaenseT LeHTpanbHbi 6aHK PO.

AnbTepHaTUBbI
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MpeanonoXnM, y MHOCTPAHHOM KOMMaHMM eCTb MMYLLECTBO, KOTOpOEe OHa xoTena 6bl MCNosb30BaTb ANs
nony4yeHus goxoaa B Poccun. TaknMM MMYLLLECTBOM MOTYT 6biTb, B YaCTHOCTU, AEHEXHbIE CPEACTBa, 060-

pyAoBaHWe, UHTeNNeKTyanbHast CO6CTBEHHOCTb. KOMMNaHusl MMeeT creaytolme BO3MOXHOCTHU.

1. TepepaTb UMYLLECTBO CBOEMY OTAENEHUIO B PO

2. BHecTV MMyLIEeCTBO B KauecTBe BKS1aZa B YCTaBHbI hOHA AOYepHel opraHusaumm B PO

3. [epeaaTb UMYLECTBO POCCUMICKOMY MapTHEPY BO BPEMEHHOEe MOo/b30BaHWe 3a nnaTy (3aeM,

apeHaa, IMUEH3MOHHbIN A0roBop)

4. BHecTM MMYLLECTBO B KayecTBe Bk/iafa Mo LOroBOpYy MPOCTOro TOBapULLECTBA C POCCUMIACKUM

napTHepom

Pexxum HanoroobnoxeHus Bo Bcex cnydasx b6yaeT pasHbii. Hanpumep, npaBa Ha ToBapHbIN 3HaK MoOryT
6bITb NepefaHbl POCCUIACKOMY MapTHEpPY MO JIMLEH3UOHHOMY JOrOBOPY, @ MOryT — MO AOrOBOPY MPOCTOro
ToBapuLiecTBa. B nepBoM crnyyae nosyyaemble MHOCTP@HHOM KOMMaHWeN BbINAaTbl KnaccuduumpyroTcs
Kak posnTM, BO BTOPOM — Kak pacnpegensemast npmbbinb (no HK) nnn «apyrme goxoapl» (No Hanoroso-
My cornaweHuio). Hanorosbiii kogekc npegycMmaTpmBaeT OAMHAKOBYHO CTaBKY ANl 060Mx BMAOB A0X0Aa
(20%), HO ecnu C COOTBETCTBYIOLLEN CTPAHOM eCTb Ha/soroBoe CornalleHne, CTaBKu MOryT passinyaTtbCes.
Kpome TOro, AOX0Abl MHOCTPAHHOW KOMMaHun B Buae posntu obnaratorca HAC: poccuickuin nnartesb-
LMK foxoAa, nofyyas ctaTyc Hanorosoro areHta no HAC, yaepxuBaeT M ynnavmsaeT B 6l04XKET YacTb
MPUYNTAIOLWMXCA UHOCTPAHHOW KOMMaHWW CPeacTB; Mpu 3TOM ynnadyeHHbln HAC sBnseTcs HanorosbiM

BbI4YETOM ANA pOCCVIVICKOFO nnatenblnKa. Pacnpep,enﬂeMaﬂ xe I'IpVIGbIJ'Ib HAOC He obnaraercs.

MpuBeaem ceBoAHYl Tabnvuy HanoroBbiX CTAaBOK MPWU PasfMYHbIX BapuaHTax nonydeHus pgoxoga. Moa-
pasyMeBaeTcsi, YTO AaHHbIA LOroBOp MPOCTOro ToBapuwecTBa He obpa3yeT MOCTOSHHOrO MpeacTaBu-
TenbctBa. B rpacde «HAC» ykasaHo obnoxeHue HAC BbinnaT B agpec MHOCTPaHHOM KoMmnaHun (a He
onepauuii caMoro OTAENEHUs, AOYepHeNn opraHmsaumm u 1.4.). Ewe pa3 nogyepkHeM, 4TO CTaBKM Haso-

ray UCTOYHUKa MOryT 6bITb YMEHbLIEHbI MEXAYHapPOAHbIM HaJIOrOBbIM COrnalleHneM.

Hanoroo6noxxeHne HEKOTOPbIX BUAOB ONepauunii MHOCTPaHHbIX opraHusauui B PO

Bug onepauwnii Hanor Ha npubbinb (oTae- Hanor Ha poxoabl OT HAC
NeHns nnn govepHen opra- WUCTOYHWKOB B PO
HU3auuKn)
OTpeneHuve 24% - Het
[ouepHasa opraHusauuns 24% 15% HeTt

(avBuaeHapl)

3aeM (NpoueHThI) - 20% Het

ApeHaa - 20% EcTtb
JIMLLEH3NOHHBIN A0roBop - 20% EcTtb

(posinTtn)

MpocToe ToBapuLWEeCTBO - 20% Het
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BbiBOAbI

Bo MHOruMx cny4yasix 4OroBop nMpocToro TOBapuLLEeCTBa C POCCUINCKMM MapTHEPOM MOXET CIyXuTb 3ddek-
TUBHbIM MHCTPYMEHTOM HasioroBOro njaaHMpoBaHWs NpU BeAEHUU orepauuii MHOCTPaHHOW KOMMaHuu B
Poccuu. Mpu HannumMu HanoroBoro cornaweHns PO ¢ cooTBETCTBYIOLEN CTPaHON AOXOAbI MHOCTPAHHOIO
y4yacTHMKa [OroBopa MOryT, MpuW BbIMOJIHEHUU psifia YCNOBWIA, pacnpeaensTbcs emy B 6e3HasioroBoM

pexvmMe (obnarasicb HafnoroM nvLlb B CTPaHEe ero perncrpaumm).

MaTepuan noarotosnieH komnaHuen Roche & Duffay
Ten. (095) 790-2660; 924-1300
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