Hanorospte cnopbr: Teopus u npaxruxa Nei0 /2005

Hanoroo6noxenmue
NnpM yCTynkKe npaBsa TpecoBaHun

Cepren JivBoBuu BYAbIJIMH,
kOHCynbTaHT komnaunm Roche&Duftay (r. Mocksa)

UTo6bi NOHATL, KakuM obpaszom onepauau no ycrynxe
npas TpebGosBaHns oGnaraloTcs Hanorom, HeoGxoaUMO
onpenennTb Mecto npas TpeboBaHus B cucreme obbex-

TOB rpaXKAaHCKMX Npas.

K obbekTam rpaXAaHCKuUX npas OTHOCSTCA Beluwm,
BKIHOYasA AeHbIU U LeHHble GyMaru,.ﬂHoe UMyLiecTBO,
B TOM YMCNe MMYLLIeCTBeHHbIE NPaBa; paboThl 1 yenyru;
UH(pOPpMaLKS; pesynbTaThl UHTENNEKTYaNbHON AeATeNnb-
HOCTK, B TOM HMCe UCKIOYMTeNbHbIE fpaBa Ha HUX
(nHTennekTyanbHas co6CTBEHHOCTL); Remarepuanbubte

6nara (c1. 128 IK Pd?)

paxgaHckny koaeke PO He paer

onpeneneHns MMyLLeCTBEHHbIX
npas. Teopua onpegenseTr uUx cne-
ayrowmnm obpasom: nog UMyLLECT-
BEHHbIMW MpaBaMn NOHUMAIOTCH
CybbekTMBHbIE BellHbie NpaBa y4a-
CTHUKOB rPaXxAaHCKMX NpPaBoOOTHO-
WeHN, BO3HWKaIoWMe No nosony
BNafieHns, NoNbL30BaHMA U pacno-
PAXEHMA MMYLLECTBOM, a Takxe
obsizaTenbCcTBeHHble Npasa Tpebo-
BaHVA, BbITeKalOWWE M3 [OroBOp-
HbIX M BHeJOroBOpHbix o0693a-
TenbcTB. Takmm obpa3oM, npasa
TpeboBaHMA no obssaTenbcrBam
OTHOCATCH K UMYLLECTBEHHbIM
npaBam.

OTMmeTUM, 4TO CcornacHo onpepe-
NIEHMIO 3TO KAcCaeTCA He TONbKo
npas TpeboBaHWUA UMYLLECTBA, HO U
npaB TpeboBaHWS BbINOSIHEHUA B
HaType obf3aTenbcTB, Hanpumep
no AOroBOpYy O BbINOJIHEHUM Ka-
kux-nnbo cneundmyeckmnx pabor.
NckniountensHble npaBa Ha o6bek-
Tbl WMHTEANEeKTyanbHOW cobcTBeH-
HOCTU {nUTepaTypHble Npoussefe-
HUA, n300peTeHns, ToBapHbie 3Ha-
K1 1 Ap.) He NpU3HaHbI UMyLLECT-
BEHHbLIMW NPaBamu, a BblGENEHbI
KooekcoM B otaenbHylo rpynny
00beKTOB rpaxaaHckmx npas.

MMylwecTBeHHble npaBa, Kak
cnepyeT 13 onpegeneHns, AaHHO-
ro B8 K PO, cyutalotca sBngom
umyuwectea. OHM HaxopAaTca B

rpaxpaHckom obopoTe, No cyllec-
TBY, HapaBHe C BeLllamu. DTO Ha-
BOAUT HA MbICNb O TOM, 4TO U Ha-
noroobnoxexuve onepauun c umy-
LIeCTBEHHbIMW MpaBaMu fOMXHO
NPoOn3BOAUTLCA OAHOTUIMHO C Ha-
noroobnoxeHnem onepauun ¢
NPOYUM UMYLLECTBOM. B HekoTo-
pon Mepe 3TO AeUCTBUTENLHO Tak.
OnHako cnefyer wvMets B Buay,
YTO JIOrMKa HanoroobnoxXeHus He
BCerga COOTBETCTBYEeT rpaxpaH-
CKO-MpaBoBOM Noruke. Hanorosoe
NPaBO Hepeako MoJfib3yeTcs Tep-
MUHONOIMen, OTNUYaLWENCcs oT
FPaXaaHCcKo-NpaBoBOW. Xyxe TO-
ro, TepMnHbI FPaxAaHCKoro npasa
Nopovi NPUMEHSIOTCA B HANIOrOBOM
npase B MHOM CMbIC/TE. ITO MOXEeT
NpMBECTU K npobnemaM, CBA3aH-
HbiM C TOMIKOBAHWEM HaNorosbIx
HOPM.

Hanorosbini kogekc PO ¢ camoro
Havana AeknapuipyeT CBOIO He3a-
BUCMMOCTb OT rpaxpaHckoro 3a-
KOHOfaTenbCTBa, OTrpaHMyMBas
MMYLIeCTBEHHbIE NpaBa OT MMY-
ulecrBa. log “MyLWeCTBOM B Ha-
croawemM Kopekce NOHMMalOTCA
BUAbl OOBEKTOB rpaXAaHCKNX
npae (3a UCKIOYEHNEM UMYLLLECT-

BEHHbIX MNPaB), OTHOCALMXCA K
UMyLLecTsy B COOTBeTCTBUU ¢ K
P® (n. 2 ct. 38 HK PO).

Hanee B Kopekce naetcs onpene-
neHvie Tosapa (KakoBbIM MOXeT
BbITb TONBKO UMYLLECTBO), paboT U
ycnyr (COOTBETCTBEHHO OesTefb-
HOCTb, WMeloWas MaTepuanbHoe
BblpaXeHue 1nn He MMetoLlas Ta-
KOBOTO). BblAeNUB UMYLLECTBEH-
Hble npaBa B 0O60COONEeHHyYI0 KaTe-
ropuio, asTopbl HK PO Ha HekoTO-
poe Bpemsa «3abblIBaloT» 0 HUX. Bo
BCAKOM Cfy4ae, B onpeneneHuu
obbekToB Hanoroobnoxerual o6
NMYLLIECTBEHHbIX NpaBax He yno-
MUHaeTCs.

BnpoyeM, cnncok ob6beKToB Ha-
noroobnoxeHuss Bce paBHO OC-
TaBfleH OTKPbITbIM, a MOHATUA
NpubLINK 1 A0X0Aa HYXOAloTCH B
AanbHenwen pacwndgposke. Ta-
KM obpasom, Bonpoc Hanoroob-
NIOXEHUSR onepaumm C UMyLLecT-
BEHHbIMU NpaBamu Obin OCTaBeH
OTKPbITEIM [0 BBeAEHUS B [eWt-
cTBUMe Yactu BTopon HK PO, pery-
nupyowen KOHKPETHbIE Hanoru.
Paccmotpum noapobuee HAC #
Hanor Ha NpubbINb Kak Hanbonee
aKkTyansHele ans Hanoroobnoxe-
HUS LLeccui.

Hanor na poGasnennyio
CTOMMOCTD

MNocne BCTynneHus B  cuny
(c 2001 r.) rnasbl 21 «Hanor Ha fo-
basnerHyr crommocts» HK PO
0obHapyXunnocek, 4To B CT. 146 06b-
eKT HanoroobnoxeHus onpeaenex
cregylownM obpasom: «peanusa-
uma TosapoB {paboT, ycnyr) Ha
Tepputopun Poccunckon Oepepa-
uMn» — 1 fanee No TeKCTy CTaTbM,
HO BHOBb HW CnoBa 06 NMyiLecT-
BEHHbIX NpaBax2.

1CornacHo n. 1¢t. 38 HK PO obbektamu HanoroobnoxeH s MOTYT ABNATLCA ONepaumm no
peanusaumnn ToBapos (pabort, ycnyr), Myiiectso, Npubbinb, AOXOA, CTOMMOCTE Peantso-
BaHHbIX TOBapOB (BBIMONHEHHBIX PABOT, OKa3aHHbIX YCNYr) NGO UHOM OBBEKT, UMEIOWMA
CTOUMOCTHYIO, KOAUYECTBEHHYIO Unn ¢)M3MHECKY|O XapakTepUCTnkKn.

2 B HacTosLiee BpeMs GOPMYNMPOBKa U3MEHEeHa (CM. HUXe).
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MopobHasa (GopMyNUpPOBKa Bbl-
38aNa OXMWBNEHHYIO ANCKYCCUIO OT-
HOCUTENILHO TOrO, CreayeT v CHK-
TaTb nNepenavy WUMYLLeCTBEeHHbIX
npae peanusauuen ToBapa, peanu-
3aUMen yaiyrm uam Xe He nogse-
xalwen obnoxeHnio HAC one-
pauven. lepBble [Ba BapwaHTa,
no-BUAMMOMY, NPOTUBOPEYaT ByK-
BafibHOMY MPO4YTEHMIO COOTBET-
CTBYIOLLMX Onpefenennit, a Tpe-
TUR — 3KOHOMMYECKOWN N ncKanb-
HOW Noruke.

Takylo cdopmynunposky (Hapaay
C ApyrMMun) 3akoHoaatens nosa-
MMCTBOBAN M3 €BPONENCKOro 3a-
koHopaTtenbctea 06 HAC (Sixth
Counci! Directive 77/388/EEC of
17 May 1977 on the harmonization
of the laws of the Member States
relating to turnover taxes). OfiHa-
ko 8 EBpone noHaTHE peanusa-
UMM yCnyr pagvKanbHO OTNU-
yaeTca OT 3aKpenneHHoro 8 HK
P®. CornacHo yrnomsHyTon nun-
pektuse EC (c1. 5 1 6) peanmsa-
LUuA TOBApOB — 3TO «nepefaya
npaBa pacnopsxXeHus matepu-
anbHbIM MMYLLECTBOM B KavecTse
Bnajennua», a peanusaumsa yc-
nyr — 370 «nban TpaH3aKLMa, He
ABNAIOLLAACS peanu3almen ToBa-
poB». Takum obpasom, ycTynka
npasa TpeGoBaHus B esponen-
CKOM 3akoHopaTenbctee o6 HAC
aBToMaTu4eckn nopnapaeT nop
onpeaeneHve peanusalim yayr,
4ero Henb3s CKasaTb O POCCUN-
CKOM 3aKOHOAaTesNbCTBe.

He BnomnHe NpPOSsICHAET CUTYauMIO
n cr. 155 HK PO, ycTaHasnnBaio-
Lian crepyiowye npasuna:

«1. Npw ycrynke TpeboBaHWsA, Bbi-
TeKaoLlero U3 orosopa peanusa-
umm Tosapos (pabot, ycnyr), one-
pauvn no peanusaLuu KOTopbIX
noanexar Hanoroobnoxexuio (He
0CcBOBOXAAKOTCS OT Hanoroobnoxe-
HUA B COOTBETCTBMM CO cT. 149 Ha-
cToswero Kogekca), unu nepexone
yKa3zaHHoro TpeboBanus K Apyromy
NALY Ha OCHOBaHWWM 3aKOHa, Hano-
rosas 6aza no onepauuam peanusa-
LM yKasaHHbIx ToBapos (pabor, yc-
nyr) onpepenseTca 8 NOpAAKe,
NpeflycCMOTPEHHOM CT. 154 HacTos-
wero Kopexca «llopAnok onpege-

fieHns HanoroBovi basbi Npy peanu-
3aumm ToBapos (pabor, ycnyr)».

2. Hanorosas 6a3a npv peanusa-
UMM HOBbIM KPeoWUTOPOM, Mony-
yuswuM TpeboBaHue, UHAHCO-
BbiX YC/IYr, CBA3aHHbIX C YCTYMKOM
TpeboBaHWA, BbiTEKAIOLEro 13 N0-
rosopa peanvsaunm ToBapos (pa-
BoT, ycnyr), onepauun no peanu-
3aLMK KOTOPbIX NOANEXaT Hanoro-
obnoxeHunio, onpefenseTca Kak
CYMMa NpeBbILLEeHNA CyMM A0X0Aa,
Mony4eHHOro HOBbIM KPeAUTOPOM

noropon 6asbl Mo peanuaumm
paHHbIx ToBapos (pabot, ycnyr).
Ecnu HOBbIN KpeauTop ycrynaer
TpeboBaHne KoMy-HMOYAb elle,
3TO yXe KBanuduumpyertcs Kak
OKa3aHune PUHAHCOBBIX YCIyr, B CO-
OTBETCTBUM C YEM U NMPOU3BOANTCA
HanoroobrioxeHue. UTak, 3aKoHO-
Jatens 06xo4uUT BONPOC O TOM, $iB-
NSETCA K caMa yCTynka npas o6b-
eKTOM HanoroobIIoXeHUs.
HavaBLuasca AUCKYyCCcus Ro NoBo-
oy obbekTa obnoxenus HAC Tak v

YcTynka npaBa TpeboBaHWA B eBPONENCKOM
3akoHopartensctee o6 HOC aBTOMatU4ecku
nognafaet nof onpefeneHve peanvsaunm
YCIYr, Y4ero Hesb3s CkasaTb O POCCMNCKOM

3aKoHOOaTes1IbCTBE.

npu nocnegyiotuen ycrynke Tpebo-
BaHWA MM NpekpaLLeHnn CooTBeT-
cTBylowiero obssatenbcrsa, Hapd
CyMMOW pacxofoB Ha npuobperte-
HWe yKa3aHHoro TpeboBaHua».

M3 chopMynMpoBOK AAHHOW CTa-
T MOXHO chenaTb cfefyowne
BaXHble BbiBOAbLI (KOTOpble MOryT
NoKa3aTbCA OT4ACTU NapafoKcans-
HbIMK). MNpexae Bcero, YTo Bbl HY
rosopunock B CT. 146 06 obvekrax
HaNoroobnoxXeHus, Npu ycrynke
TpeboBaHWA MOXET BO3HMKATL Ha-
norosas 6a3a no HAC. OaHako 370
OTHOCUTCA MWL K TpeboBaHWAM,
BbITEKAOWMM U3 [OFOBOPa peani-
3aumwu Toapos (pabor, yanyr). OT-
meTumM, 4yto HK PO (n. 3 cT. 39) pa-
eT Lefbl CNMCOK BMAOB onepauun,
He MpU3HaBaeMblX peanusauuent
ToBapos, pabot mnm ycnyr. Ciopa
OTHOCUTCH, B H4aCTHOCTW, Mepefada
WUMYLLIECTBA, €CIIM OHa HOCUT NHBEC-
TULMOHHBIM XapakTep (Bknag B yc-
TaBHbIV KanuTan, Bknag no 4oroso-
py NPOCTOro TOBapMLLECTBa U Ap.).

Ecnu pedb uper ob ycrynke
(nepexoge) npaBa TpeboBaHus
OT NepBOHA4YaNbHOro KpeauTopa
(npogaBua No nepBoHa4YanbHOMY
porosopy), HK PO csasbiBaeT Ta-
KYI0 YCTynKy ¢ obpa3oBaHvem Ha-

3 epepanbHbIN 3aKkoH 0T 29.05.2002 N2 57-M3 «O BHECEHUIN N3MEHEHWUIA M AONONHEHWNIA
8 YacTb BTOPYlo Hanorosoro kogekca Poccuinckon denepaumnn 1 B OTAENbHLIE 3aKOHOAA-

TenbHble akThi Poccuickon Mepnepaupmy.

Hanoroo6noxeune npu ycTynke npasa rpebosaums

He NPULLING K KaKoMy-nmbo norudec-
KoMy (bmHany, nockonbky B 2002 .
3aKOHOAaTeNb PELIMA NCIpaBnTb
CBOIO OMMOLIHOCTL W ABHbIM 0Dpa-
30M BKJTIONUN Nepeaady UMyLecT-
BEHHbIX NpaB B OOBEKT HaNoroob-
NoXeHus. B pencreyiollen pefak-
unm3 obbekT obnoxenua HIAC Bbl-
FASOWT cneaylouwwmM obpasom (n. 1
¢t. 146 HK POD): «OBBbeKTOM Hano-
roobnoxeHMa NPU3HAIOTCA cnefy-
jowme onepaumn: 1) peanusaums
ToBapos (paboT, ycsiyr) Ha Teppu-
Topuu PD, B TOM yncne peannsa-
UM NpeaMeToB 3a50ra v nepena-
ya ToBapoB (pe3ynbTaToB BLINON-
HeHHbIX paboT, okasaHuwe ycnyr)
no cornalleHnio o npepocTasne-
HUW OTCTYMHOrO WNU HOBauuw,
a TaKXe nepepava umyulecr-
BeHHbIX NpaB».

Mo-BUANMOMY, fiaHHYI0 (hopMy-
AUPOBKY MOXHO CYWTaTb KOCBEH-
HbIM MPU3HAHWEM TOrO, YTO UMY-
WeCTBEHHbIE MpaBa He ABMAIOTCA
(ans uenen HanoroobnoxeHus)
HW TOBAPOM, HU yCAyrou, u, cne-
[oBaTefibHO, A0 BHECEHWA NMO-
npaBku nepefaya UMyLLeCTBeH-
HbIX NPaB He nopnexana obnoxe-
Huio HAC. OpHako, pobasums ne-
peaayy MMyLLeCTBEHHbIX Npas B
0BBbeKT HanoroobnoxeHus, 3ako-
HopaTenb He cYen HeobxoOnMbIM
BHECTU COOTBETCTBYIOLLME NOMON-
HeHud B Opyrue ctaTtbu. B yacTHo-
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e,

CTH, octanacb 6e3 maMeHeHUn
C1. 153 «Hanorosas 6asa», a Takxe
paccMoTpeHHan Boiwe ¢T. 155. MNo-
BMOMMOMY, 3TO O03Ha4aeTt, Y4To
pedyb wna numwb o6 yTo4He-
HUKW lopuanyeckon GopMynnpos-
K1 CT. 146, a He 0 HaMepeHuu 3a-
KoHOAATeNs pacluMpuTh KpPYyr Ha-
norooBnaraemMbix onepaumi.

PelinB Takmm 06pa3om yYacTHyio
npobneMmy HanoroobnoxeHus ne-
penaqv UMyLIeCTBEHHbIX MNpa., 3a-
KOHofaTesib OCTaBUN OTKPbIThIM
BONPOC O HanoroobnoxeHuu one-
paummt ¢ npodnmun  obbekTamm
rPaxaaHcKMx npa., He YNOMAHY-
TbiM B CT. 146 HK P®. B 4acTHoCTH,
obnaratotca nu HAC onepaunn no
nepefia4e MCKMIOYUTENbHBIX MPaB
Ha oObekTbl WHTENNeKTyanbHon
cobcTBEHHOCTU?

Ncxoas 13 npsaMoro conocrasne-
HUA 1. 128 TK PP (0BbekTbl rpax-
JaHCKUX npas) u c1. 146 HK P®
(obbekTbl 0bnoxerHna HAC) mox-
HO Cenarb BbIBOJ, YTO He obnara-
lotcs. OgHaKo, NPOAOMXUB YTeHMe
rnasbl 21 HK P®, ybexpaemca, 4to
obnaraloTcs: 3aKoHoAaTeNb KBaNM-
durumpyet nopobHble onepaumm
KaK okasaHue ycnyr (nogn. 4 n. 1
cT. 148 HK P®). 3710 nonHocTbio
COOTBETCTBYET JIOTMKe eBponei-
CKOro 3akoHogatensctBa 06 HAC
(oTkyAa No3auMCTBOBaHa COOTBET-
cTByIOWas hoOpMynMpoBKa), HO,
yBbl, He JOrnmKke pPOCCUINCKOro
rpaxaaHCKoro 3akoHOAaTenbCrBa
¥ naxe He nlorvke 1. 146 HK PO,
onpepfensiolwlen obbekT obnoxe-
Hua HOC.

YNOMAHYTBIN 3aKOH O BHECeHWUU
n3mereHmnin B HK PO, npunaTtbii 8
Mae 2002 r., OaHHyio nonpasky
(BKNIOYEHME Nepefadn MMYyLLECT-
BEHHbIX NpaB B 0ObLEKT 06NoXeHns
HOC) pacnpoctpaHun Ha OTHO-
WweHns, Bo3Hmkwme ¢ 01.01.2002
(c1. 16 3akoHa). KOHCTUTYLWMOH-
HOCTb TaKOro PeTPOaKTUBHOIO pac-
WimpeHns obbekTta Hanoroobnoxe-
HWA Bbina ocnopera B KC PO4,

CornacHo Matepwanam pena
3A0 «lpon3BoacTBEHHO-MOHTaX-
Hoe obbeanHeHue «Kapadapos-
CKU MeXaHNYeCKni 3aBof» B eB-
pane 2002 r. yctynuno rpaxpaske
A. (3asButensHMLe) npaso Tpebo-
BaHMA N0 NHBECTUPOBAHMIO CTPOU-
Tenbcrsa. [Mpu a3ToM 3A0 He Haunc-
nvno en cymmy HAC, nockonbky

Ha TOT MOMeHT Takoro TpeboBanua
3aKOHOLATeNLCTBO O Hanorax He
BblABMrano. HassaHHbiM Depe-
pasnbHbIA  3aKOH,  NPUHATLINA
29.05.2002, pacnpocTpanun gem-
CTBME pAfA CBOUX HOPM Ha NpaBo-
OTHOLUEHUS, BO3HUKLUME C
01.01.2002, n TeM cambiM obsazan
HaYUCNATL Ha peanusaumio UMy-
LeCTBEHHbIX npaB cymmy HAC, B
cBa3n ¢ Yyem 3AO0 npepbasuno
rpaxgaHke [l. cooTtsercTBylOLlEe
TpeboBaHue. B OTBeT rpaxpaHka
I. obpatunace ¢ xanobon B KC
P®. Mo MHeHWIO 3asBUTENLHNLUBI,
ocnapusaemble €io MNOJIOXEHNS
npuaaloT defepanbHOMY 3aKOHy
Ne 57-D3, yxyawaiowemy nosno-
XeHwe HanoronnaTenbLUmMKos, 06-
patHylo Cufy, YTO NpPOTUBOPEYUT
€1. 57 KoHcTUTyumum PO,

KC PO otkasanca paccmatpu-
BaTb BOMPOC MO CyuwiecTBY C A0-
BONbHO TYMaHHON MOTMBUPOBKOWN
O TOM, 4YTO «MpefcTaBfieHHble 3a-
ABUTENbHULIEN MaTepuanbl He CBU-
DETeNnbCTBYIOT O NPUMEHEHUN UK
BO3MOXHOCTU NPUMEHEHUA OCna-
PUBEEMbIX 3aKOHOMONOXEHNIA NPU
paspelleHnn ee KOHKPEeTHOro fe-
na, B CBA3M C YeM JlaHHasA Xanoba
He MOXeT BbITb Npu3HaHa aonyc-
TUMON».

B pesynbTate rpaxnaHke [. 6bino
OTKa3aHO B MPUHATW K PacCMOT-
peHunio ee xanobel. K coxaneHuio,
KC PO He cyen HyXHbIM pasbsc-
HWTL CBolo nosunuwio Gonee fe-
TanbHo. BO3MOXHO, MMenoch B BU-
Ay, 4To NpobneMbl 3a9BUTEbHULbI
MOryT BbiTb pelueHbl 1 6e3 nepe-
CMOTpa (efepanbHOro 3akoHa.
[encrButensHo, Kak yxe ynomu-
Hanock, HK PO npepycmaTpusaer
obnoxenve HOC nuwb ycTynkm
npas TpeboBaHWs, NPOUCXOAALLIMX
13 JOroBOPOB NO peannsaumu To-
BapoB (paboT, ycnyr), Ho He 13 go-
rOBOPOB MO UHBECTUPOBAHMIO CTPO-
UTenbCTBa.

BBnay m3noxeHHbIX Hanoro-
BbIX coobpaxeHun nonyuuna
WwypoYyaiilliee pacnpocTpaHeHue
NpaKkTuKa 3aKfloNeHns puan-
TEePCKUMU OpraHM3aLmMaMmu UH-
BeCTULUOHHbIX AOroBOPOB Ha
CTPOUTENbCTBO XWUNbs (Kak npa-

BMNO, B opMe [0roBopa O CO-
BMeCTHOW AesTeNbHOCTM) € fno-
cneaylouwlen ycTynkow npasa
Tpe6oBaHua nNo Aorosopy Ko-
HeYHOMY KnueHTy. Kak Mbl BUge-
N, B TaKOM Cilydae He BO3HMKaeT
06NOXeHUA  COOTBETCTBYIOWIMX
onepauuin HOC. OgHako cynebHasn
NPaKkTMKa No 3ToMy BONPOCY [O-
BONbHO NPOTKMBOPEYMBA.

B ogHom u3 pen® ®AC Cesepo-
3anagHoro okpyra paccmartpuBa-
nack cnepyowas cutyauma. 000
«Cnpuyc UHBecT Mnioc» 3aKmodn-
N0 AOroBOpPbLI O [ONEBOM y4HacTu
B CTpOUTENbCTBE C OpraHu3aumen,
OCYLWEeCTBAAIIOWEN PEKOHCTPYK-
LMo 06bekTa HEABUXUMOCTU, 1 C
3aCTponMkoM. Bo ucnonHeHue
norosopos OO0 nepeuncnuno
Ha3BaHHbIM OpraHW3auuMsMm fe-
HeXHble cpeacTBa. 3atem 000 3a-
KIHOYUNO € PUINYECKUM NINLIOM
cornaweHne ob ycTynke npasa
TpeboBaHMs No NepBOMy U3 [0ro-
BOpOB fonesoro ydactus. Kpome
Toro, OO0 3aknioymno foroBop ¢
APYruM PU3MYecKUM NULCOM O O0-
fIeBOM y4acCTuuM B CTPOWUTENbCTBE
Ha OCHOBaHWW BTOPOro W3 [0ro-
BOPOB (C 3aCTPOMLLMKOM).

ObLwecTBO OTPasuNc B Hanoro-
BOW feKknapaumut MofydeHHble oT
PU3NHECKMX NNLL MO AaHHBbIM A0rFO-
BOpaM CyMMbl Kak Heobnaraemsbile
onepaumn. Ho Hanoroeas MHcnNek-
Lua foHa4mncnmnna obwectsy HIC ¢
yKa3aHHOM cyMmbl. OBpaTUBLUMCL
B Cy/, 0DWeCTBO BbIUrpano aeno B
OBYX WHCTaHUmax. Hanorosas uH-
cnekums obpaTmnach ¢ KacCaLMoH-
Hown xanobown. Kak nosichun npea-
CTaBUTeNb UHCMEKUMKM, cornatle-
Hue ob ycTynke npasa TpeboBaHus
du3nyeckumM nMuaM Hanorosbin
opraH KeanuuvLmpyeT Kak peanm-
3abuio ToBapa.

®AC Ceeepo-3anagHoro okpyra
octasun xanoby 6e3 ynosnertso-
peHnsa co cnegyioLen MoTUBUPOB-
Kown: «lepefajva UMyLLECTBEHHbIX
npaB ABNAETCH 06BbEKTOM HANoro-
obnoxenus. Mpu 3tom B HK PO
He [0aHO onpefeneHune MoHATUSA
«NMyLlecTBeHHble npaBa». OfHa-
KO 13 HopM n. 2—3 ¢T. 38 HK PO
cnefyert, 4TO B HanoroBOM 3aKo-

4 Onpepnenenve KoHctutyumonHoro Cyaa PO ot 21.12.2004 Ne 424-0.
5 NoctaHosnexne ®AC Cesepo-3anagHoro okpyra ot 24.01.2005 no peny Ne¢ A56-

16027/04.
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HOOATeNbCTBE WMYyUleCTBEHHbIE
npaBa He ABAAIOTCA TOBAPOM.
B OTHOLLEHMW Mepepayn nMyLlec-
TBEHHbIX NpPaB onpefeneHve Ha-
noroson 6asbl 1 NopsAKa UCHUC-
neHws Hanora rnason 21 HK PO 8
npoBepseMbii Nepuof, YCTaHOB-
neHbl He bbinn.

MpnMeHeHne WHCNeKUuMen npu
NOHaYMCReHnn Hanora obwectsy
nonoxennn n. 1 cr. 154 n n. 1
cT. 155 HK PO aBnseTcs HenpaBo-
MepHbIM, MOCKOMNbKY AaHHbIMK
HOPMaMW perynnpyloTca ocober-
HOCTK OnpefeneHuns HanoroBowu
Basbl Npu ycTynke TpebosaHwus,
BbITEKAIOWEro W3 OoroBopa pea-
nunsaumn Toapos (pabor, ycnyr).
CornaweHune o6 ycTynke npaea
TpeOOBaHWs U O AONEBOM y4ac-
TN B CTPOUTENBLCTBE HE BblTeKa-
I0T 13 AOroBOpa peanusauum To-
Bapos (pabot, ycnyr), a Hocat
WHBECTULMOHHBLIM XapakTep. Y
HaNoroBOro opraHa oTCyTCTBOBaA-
N OCHOBAHMA ANS AOHAYUCIEHNS
HOC obuwecTBy».

AHanornyHble BbIBOAbI MOXHO
HaWTN N B OPYTMX aKTax 3TOMN Kac-
CaUMOHHOM MHCTaHUMKS, Kak Bu-
IWM, BaXKHoe 3HauyeHue AnNA
HanoroobnoxeHua nmeet npa-
BUNbHaA KBanudukauma wc-
XogHoro porosopa (13 KOTopo-
ro npouvcxoast npaea TpeboBsa-
HUsA). BMecTe C TeM CyLlecTByeT ¢
NpPoTUBONONOXHAA MNpakKTWuka, B8
yactHoctu OAC LleHTpanbHoro
okpyra’.

OAQ «3XBK» no norosopam no-
NeBoOro CTpouTensCTBa Npuobpeno
NpaBo Ha MoNy4eHUe KBapTUp NyTem
onnaTthl JaHHOrO MPaBa NOCTAaBKOW
Xene306eTOHHbLIX KOHCTPYKUWA. 3a-
Tem OAO nepenano CBoe NpaBoO Ha
cTposminca obbekT (KBapTvpbi)
OU3NYECKNM NnLaM 00 OKOHYaHWA
cTpoutenscrea. CTOMMOCTb yCTyna-
eMbiX Npae He Obina BKMNO4eHa B Ha-
norosyilo 6a3y no HOC. Hanorosas
VHCNEKUMA JoHadmaina oblecrsy
HOC, a Takke neHn u wrpad. 06-
LecTBo obpaTMnoch 8 cyA, HO Npo-
Wrpano Aeno B ABYX MHCTaHUMSX.

Kaccaums Takxe ocTaBmna xano-
By obulectea 6e3 y10BneTBOPEeH
¢ MoTnBmposkown: «CornacHo nogn. 1
n. 1cr. 146 HK PO (c y4eTom nsme-
HEeHWU) oObekToM Hanoroobnoxe-
HUS NPU3HAeTCA peanusauuns He
TONBLKO TOBAPOB, PAabOT U ycnyr, HO
1 nepena“ya UMyLLLIECTBEHHbIX MPaB.
Ccbinka obuiectBa Ha NONOXEHUsS
cT. 39 HK P® obocHoBaHHO npu-
3HaHa CyOOM HeCOCTOATENbHOM,
NOCKONbKY Npopaxa npuHapnexa-
wero OAO nmyLLEeCTBEHHOro NpaBa
HEe OTHOCMTCA K WUHBECTULMOHHOM
[AeATenbHOCTU.

Cyn ob0CHOBAHHO OTKAOHUA A0-
Bog OAO o ToM, 4To Hanorosas ba-
33 MO MNPOAEHHBIM UM MMYLLECT-
BEHHbIM ApaBaM [OMXHA onpefe-
NATLCA B COOTBETCTBUMM C M. 2 CT. 155
HK P®, ykasas, 4To npaso Ha nony-
yeHue KBapTUp obluecTBo NpUobd-
peTasno He nyTeM 3akfioYeHUs Ao-
roBOPOB YCTYNKW npas TpeboBaHusA
Ha 3TW KBApTUpbLI, a nyteMm dak-
TU4eCcKoW onnaTbl AaHHOro npa-
Ba MOCTAaBKOM Xene3oOeToHHbIX
KOHCTPYKUMIAY.

2Ty aprymMeHTaumio KaccaumoH-
HOTO Cyda cfnepyet npu3HaTb
KpawHe cnopHown. Cyf rotos npu-
3HaTb obnaraemonn HAC niobyio
nepenavyy WMYyLLECTBEHHbIX Mpas,
a He TONbKO onwucaHHylo B ¢T. 155
HK P®. OagHako B nogobHom cny-
4ae Mbl MMeeM NOJHbIA HOPMa-
TUBHbIN BaKyyM B OTHOLWEHUN Ha-
NoroobnoXeHNs fAaHHbIX onepa-
UM, Tak Kak bonblle HUKakune
ctatbn HK PO He onucbiBaioT 00-
noxenve HOC onepauumn ¢ UMy-
LLLEeCTBEHHBIMU MPaBaMu.

be3ycnoBHO, NpoAaxa UMyLLeCT-
BEHHOMO NpaBa He ABNAETCS UHBEC-
TULIMOHHOW AeATENbHOCTLIO, a M. 2
cT. 155 B Takow cuTyaumn Bpag v
npyMeHM. HO BHeceHWe MyLLIeCT-
Ba (B TOM uncne Xene3obeToHHbIX
KOHCTPYKLMIA) B Ka4eCTBe BKNaga rno
[OroBOopy O COBMECTHOW gesTenb-
HOCTW MMEET NHBECTULIMOHHBIV Xa-
paktep®. CnepoBatenbHo, ycTyrnka
TpebosaHWUA U3 yNOMSIHYTOro [oro-
BOpPa He noanexut obnoxeHuio

6 MocrarosneHve MAC Cesepo-3anagHoro okpyra ot 08.04.2005 no geny Ne AS6-

16028 /04.

7 MocraHosnenve OAC LleHtpansHoro okpyra ot 14.03.2005 no aeny Ne Al4-6614-

2004/14426.
8 (Cm. n. 3 cr. 39 HK PO,

9 Pelwenne ApButpaxHoro cyaa r. Mocksel ot 11.03.2004 no aeny Ne A40-1891/04-93-11.
10 MocranosneHune QAC Mockosckoro okpyra ot 30.06.2004 Ne KA-A40/5174-04.

HanoroobnoxeHue npu ycrynke npaBa rpebosanus

HAC 1M no cT. 155, HK1 N0 KaknM-
nmbo apyrmm cratbam rnasbl 21 HK
PO. Taknum 0DBpasoM, peLlaioLLyio
ponb [0MXHa Bbina cbirpaTh rpax-
JaHCKO-NpaBoBas KBanuukaums
WNCXOOHOrO [OroBopa [AONEBOro
CTPOUTENLCTBA — SABMANCA OH ak-
TUYECKM [IOTOBOPOM MEHbI Xene3o-
BETOHHbIX KOHCTPYKLMIA Ha KBApTW-
pbl (ectb HOC) wnu gorosopom o
COBMeCTHOW paeatenbHocTM (Het
HAOC). K coxaneHuto, 31a npobne-
Ma He Hallfa OTPaXKeHWA B HaCToRA-
LeM cyaebHOM peLLeHnn.

BcTpevatotca elle Gonee 3K30TU-
Yyeckue peLLeHMs No 0BCyXaaeMoMy
Bonpocy. ApouTpaxkHe cya r. Moc-
KBbl, PACCMOTPEB BOMPOC HANOTr000-
NOXeHWNA yCTynku npas TpeboBaHWA
No VHBECTULMOHHOMY KOHTPaKTy,
CnpaBedIvBO yKasah, YTo B AaHHOM
Cny4ae OTCYTCTBYIOT OCHOBaHWSA ANA
npumMeHeHns HopMbl N. 1 cT. 155 HK
PO (0 HanoroobNoOXeHUN YCTyNKu
TpeboBaHWA 13 peanusaumu ToBa-
poB, paboT, ycyr), Ha 4eM HacTau-
Bara HafioroBas MHCneKums?®.

OpHako 3ateMm cneflyet HeoXu-
JaHHbI BbIBOA, 4TO «obuiecTBo
NpPaBoOMepHO ONpefEennio Hamnoro-
Bylo 6a3y C pasHUUbl MeXay CyM-
MaMMU, NonyyYeHHbIMKU OT dursmyec-
KMX AIAL, N CYMMaMK, Nepedncnen-
HbIMW B Ka4ecTBe WHBECTULMW MO
YKa3aHWIO NOAPAOHNKOB Ha HYXAbl
cTpouTenbcTBa. [na  obuwiectsa
0OBLEKTOM HaNoroobnoXeHus AB-
NAOTCA onepaumm no peanusaumnm
paboT (ycnyr) B pamkax 3aknioveH-
HbIX MHBECTULMOHHBIX LOrOBOPOB,
a Hanoroeow 6ason — CTOMMOCTHas
Xapaktepuctka storo obbekta B
BUIE Pa3HMUbl MeXAy NPOAaXHOW
N WUHBECTULMOHHOW CTOUMOCTbIO
KBapTup».

WTaKk, oorosop Leccnn aktnye-
CKW nepekBanuduLlmpyetca ans
Lenei HanoroobnoxeHus B AOro-
BOP MO OKasaHuio ycnyr. B otnuyne
OT NOXOXux nNpasun n. 2 c1. 155 HK
P® 370T BLIBOA CyAa He OCHOBaH Ha
kaknx-nnbo Hopmax Kogekca. Lin-
TMpyemMoe pelleHne 6Obiio noa-
TBEPXOEHO B KaCCaLUMOHHOW WH-
ctaHummn (PAC MOCKOBCKOTO OK-
pyra)¥®. 3ameTum, 4TO pelleHue
ObiNo NPUHATO B MONbL3Y HANoro-
nnaTenblmKa, Tak Kak Hanorosbin
opraH Haymcnmn HAOC Ha BCo cym-
MY MONYYEHHbLIX OT (U3NHECKUX
N, CpeacTs.

Hanoroseie criopsi: Teopus u npakruxka Ne1d /2005
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Hanorospie LROPLI TEOPRUR B HPRAaKTHKS

Kak BUaMM, Tpm Cyaa KaccaLnoH-
HOW WHCTaHUMN NPOAEMOHCTPUPO-
Ba/SIv TPW COBEPLUEHHO Pa3NUYHBIX
NoAX0Aa K OHOMY M TOMY Xe BO-
npocy — o6 obnoxenun HAC yc-
TYNKW NpaB TpeboBaHWA MO UHBEC-
TUHNOHHBIM 0roBopam. 3TO, KO-
HeYHOo, cnefcTBUe HEOOHO3HAYHbIX
dopmynuposok camoro HK PO,
HaasopHas MHCTaHUms, B yHKUMM
KOTOPOW BXOAMT obecnedeHune
eMHoobpasns TONKOBAHUA HOPM
npaea (n. 1 c1. 304 AMK P®), no
JaHHOMY BOMNPOCY NOKa He BbICKa-
3biBanacsk. Takum obpasoM, peub
naeT, No cywecrtBy, 0 HOpPMO-
TBOpYeCTBE CO CTOPOHbI Cyaed-
HOM CUCTEMbI, HO B LaHHOM ay-
Yae OHO HOCMT BbIHYXAEHHbIN
XapaKkTep U HanpaefeHo Ha BOc-
nonHeHwe npobenos, ocrasneH-
HbIX 3aKoHoAaTenemMm,

Ewe oomH uHTepecHbA BoMpoc
CBA3aH C HanoroobnoxeHuem
aBaHcoB. Kak v3BeCTHO, aBaHChl
ABNAIOTCA OCODLIM 0ObekTOoM 06-
noxenuns HAC, He ynoMsHyTbIM B
1. 146 (nonyveHve aBaHca He sB-
NAETCs peannsaumen), Ho yCTaHoB-
NEHHbLIM  OTRENbHOW  HOPMOM
(nogn. 1 n. 1cr. 162 HK P®). Yka-
3aHHan HOpMa npeaycMaTpuBaeTt
yBenuyeHmne Hanoroson 0asbl Ha
CYMMBbI €«@BaHCOBbIX WS UHbIX M1a-
TeXewn, Nony4YeHHbIX B CHeT npeq-
CTOALUMX MOCTaBOK TOBAapOB, Bbl-
MoNHeHWa paboT UNM oKasaHma yc-
Nyr», T. . aBaHCbl B CHET NPEACTOA-
wer nepenavy WUMYLIECTBEHHbLIX
NpaB 34eCb He YNOMAHYThI. 3HaYMT,
nogob6Hble aBaHcbl HAC He 06-
naraloTcs, Jaxe ecnu nepepayva
camoro npaBa BepeT K obpa-
30BaHUWIO Hanorosomn Gasbl no
7. 155 HK PO.

B ooHom m3 genM, paccmotpen-
Hbix DAC MOCKOBCKOrO OKpyra,
pedb wna o6 ycrynke TpeboBaHUA
no Aorosopy daktopuHra. Obule-
c180 (3A0 «3MMKOH») NO AOroBO-
py daktopuHra ycrynuno 6aHky
(OO0 «KB «He3aBucuMmbIn BaHk
Passutna») npaeo Bymywero pe-
HeXHOro TpeboBaHWs 13 forosopa
noctasku. MNony4ms oT Ganka fe-
HEXHYIO CYMMY NO AOroBOPY ¢hak-
TOPWHIA, OBLLECTBO He BKAIOHYMMIO
ee B Hanoroobnaraemylo 6asy no
HOC. Hanorosas vHcnekumsa npu-
Brekna obuwecTBo K HafNoroBon oT-
BETCTBEHHOCTU, HayUcmna emy

HOC n neHn. ObwectBo obpaTn-
NOCb B CyA C 3asBNEHUEM O MpU-
3HaHWW peLlerns MHCNEKLUK Hesa-
KOHHbIM, HO MPOMIpano B ABYX UH-
cTaHumsx. Kaccaums oTMeHuna ak-
Tb! HAXKECTOSLLMX CyA0B U yOOBNET-
BOpuMna Tpe6OBaHM‘i| 3aaBunTena Co
cnepytoLien MOTMBMPOBKOM: «[laH-
HOW HopMoWM nNpaBa'? He npeaycMo-
TPeHO, YTO HanoroBas Ga3a ysenu-
4YMBAETCA Ha CYMMbl, MONYYeHHbIe
npu nepeycrynke npa.. lNopagok
Y4€Ta YKa3aHHbIX CYMM MPW Hano-
roo0noXeHUM ycTaHoBNeH nogn. 3
. 2 ¢r. 167 HK PO, B cootBeTCTBUA
C KOTOpbiM OMNnaTton ToBapos (pa-
60T, ycnyr) npusHaetca nepefada
HanoronnaTeNnsLUMKOM rpasa Tpe-
BoBaHusa TpeTbemy nuuy. Nockons-
Ky Ha MOMEHT NOMYYEeHUs JeHeX-
HbIX CpefAcTB OT DaHka AeHexHoe
TpeboBaHme K hUHAHCOBOMY areH-
Ty eLle He NepeLlno, OHO He Moo
CYUTaTLCA OMnaTol ToBapos (pa-
6oT, ycnyr) u, cneposatenibHoO,
YYUTLIBATLCA B COCTaBe HaNoOroBowm
Ba3bl.

ANennAaLUMOHHON MHCTaHLMWeR yC-
TaHoBsneHo, Yto HAC ¢ faHHOM CyM-
Mb! HasloronnaTenbuMKoM ynnayum-
Basncs nocne ocyLecTBNeHVs oTrpy-
30Kk. CnepgosaTensbHO, OTCYTCTBOBA-
N OCHOBaHWA ANd NPUBIEYEHNS
obLiecTBa K HANOroBOW OTBETCTBEH-
HOCTW W HAYUCTEHMS NEHU Y.

Hanor na npuGninn
opraHmM3aunn

B rnase 25 HK PO, BcTynuBiuen B
canny ¢ 2002 r., 3aKoHopaTenb yxe
He NOBTOpUI CBOEN OWnbKK, fony-
eHHon B rnaee 21, cpasy xe
BK/NOYMB OOXOAbl OT peanvsaumv
MMYUWECTBEHHbIX Npas B 0ObekT
HanoroobNoOXeHUA, KaKoBbIM CO-
rnacHo cr. 247 HK P® aensetcs
npubbinb  HanoronnaresblmkKa
(ans poccuiickmnx opraHusaumm —
[0X0f, MUHYC pacxof,).

K poxodam B Uenax HacToAllen
Ff1aBbl OTHOCATCA BOXOfbl OT peani-
3aumn ToBapos (pabort, ycnyr) u
UMyLLiecTBeHHbLIX Npas {(noan. 1 n. 1
1. 248 HK PO). loxopom ot peanu-
3aumm s uenen rnaebl 25 Kopekca
NPU3HAIOTCA BLIPYYKa OT peanusa-
umn ToBapos (paboT, yuiyr) kak

cobCTBEHHOTO NPOV3BOACTBA, TaK U
paHee NpUobpPeETEHHBIX, BbIpy4Ka OT
peanusaumm umyliecTsa (BKMOYas
LeHHble BymMarn) 1 UMyLLIECTBEHHBIX
npas (n. 1cT. 249 HK PO).
HanoroobnoxeHuio MHTepecyio-
LLLero Hac BMAA LOXO0B NOCBALLEHA
CT. 279 «OcoberHocTn onpegene-
HUa HasnoroBowi 6asbl npu yCTyrnke
(nepeycryrike) npasa TpeboBaHUN».
Kak 1 B ciyqae ¢ HAC, 3akoHopa-
TeNb BbIAENSET B Hel IBE CUTYaLmM:
KorAa ycTynka npaea TpeboBaHua
Jonra NpoN3BOAUTCA NEPBOHaYanb-
HbIM KPeamTopoM — NPCAABLIOM TO-
Bapa (pabor, ycnyr) n korga npaso
TpeboBaHus fonra (B 3TOM ciiyyae
Heobs3aTeNnbHO Npovcxoasliee 13
peanusaumun Toeapa, pabot, ycnyr)
peanusyeTcs Hanoronnatefbilu-
KOM, paHee KynvBLWWM 3TO MpPaBo
TpeboBaHus y Koro-nmnbo.
Mpepnonaraetcs, 4TO nepBoOHa-
YarnbHbI KPeauTop YCTynaeT cBoe
npaBo C OWMCKOHTOM, a NnUo, Ky-
nuBwee npaso TpeboBawua, Ha-
obopoT, ¢ Bbirogon ana cebs. Bo
BTOPOM Cfly4ae ykasaHHas orepa-
LMs paccMaTpUBAEeTCs KaK peaninsa-
UMA DUHAHCOBBIX YCNIYr, B CBA3M C
4eM MonoXuTenbHas pasHuua ob-
naraetcs HanoroMm. B nepsom cny-
Yyae OTpuuaTenbHas pasHULa nNpu-
3HaeTcs ybbITkoM. Mpu 3TOM gein-
CTBYIOT pas3nunyHble NpaBuna WU or-
paHU4eHMs Mo BKNIOHEHWIO yBbiTKa
B COCTaB pPacxofioB B 3aBMUCMMOCTY
OT Toro, 6bino MM NepenaHo Npaeo
TpeboBaHus gonra TpeTbemy nuuy
LO MM nocne HacTynieHus Cpoka
nnartexa no Hemy (Npu UCnosb3o-
BaHWWN METOAa Ha4YMCNeHNA).
Takum obpasom, cr. 279 HK
PO onwuceiBaer Hanoroobnoxexue
NNLLb B HEKOTOPbIX [IOBOSTLHO YaCT-
HbIX CNyYanx yCTynku npaea Tpebo-
BaHWSA TakK Xe, Kak 1 CT. 155 rnasbl 21
Kopfekca. 3HauuT v 310, YTO B MHBIX
cnydasnx ueccus ceobogHa ot Hano-
roobnoxenus, kak B cnyyae ¢ HAC?
PasymeeTcs, He 03Ha4aeT BBMAY CO-
BEPLLIEHHO WHOM WAEONorvn B3u-
MaHWA Hanora Ha npubbink. Kak
cnenyet n3 popmynmuporku HK PO,
B 0OBEKT HANOroOBNOXEHUS BKITO-
4eH 10x0o[ OT peanu3aLmm Bex Bu-
[OB MMYyLeCTBEHHbIX NpaB. 3TOT

" Mocraroenerns GAC Mockosckoro okpyra ot 05.04.2005, 31.03.2005 Ne KA-A4Q /2317-05.
22 VimeeTcs B BUAY HOPMA O HANOroOBNOXeHMM aBaHCOR, 3akpenneHHas 8 nogn. 1. 1

1. 162 HK PO (npumey. astopa).
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~ HANOTOBBIE CROPDI - reopwa n npaxtika

UHNTAUTE

B Ne 11 {(Houbpr) 2005 .

» [IpaBOBbIe aCrneKTbl HCYUCTIBHUS M B3UMAHNS
TPaHCMNOPTHOro Hasora

= Harorosoe agMuHNCTPMPOBaHNe — pbivar KOHTPOSA
MM HasIoroBoro [aBeHUs?

n [lopsinoK B3anMaHus 00s3aTesIbHbIX MITATEX6i U CaHKLNH
B npoyefgypax 6aHKpoTcTBa

n [locnefcreus ynnarsl Hamora HeHaLexaLluM TuLoM

= Boccranosnenme H/C: 4ro Hac xget B 2006 rogy?

noxof, Boobule roeops, obnaraet-
€A HANOroM OAHOTUMHO C MPOHUMM
[0X0faMu OT peanusaunu, a cT. 279
NUWb yCTaHaBNWBAaET Creumnduky
ncanaIeHns Hanoroeon 6asbl B He-
KOTOpbIX CAy4asx YCTYNKW npasa
TpeboBaHus. MoatoMy npu obno-
XeHnU onepaumn Leccmmn Hanorom
Ha npubbib BO3HMKAaeT ropasfno
MeHblle KOHLUENTYaNnbHbIX NPob-
neM, 4em npwm obnoxennn ux HAC.

CneflyeT Takxe OTMETUTb, YTO MO
NaHHOMY BONPOCY CKONMbKO-HUOYAb
obwmnpHas apbutpaxHas npaktuka
1oKa OTCYTCTBYET BBMAY OTHOCK-
TenbHO HeAaBHero BCTYMNeHWA B
cuny rnasbl 25 HK PO. Mpueenem
NNWb OAWH NPUMeEp, UAMIOCTPUPY-
IOWMIA NPUMEHEHME CYOM OJHOMo
N3 YNOMWHABLUNXCA OTPaHUYEHWI,
YCTaHOBJIEHHbIX CT. 279 HK PO.

B nene®, paccMotpeHHom OAC
CeBepo-3anagHoro okpyra, no-
MUMO npovero obcyxaancs cne-
Ayowmm sonpoc. Obwectso (OAO
«bantTunckun 3asoa») B 1999 r.
npuobpeno y 6aHka (AKB «Mex-
pervoHanbHeIi BaHK pa3BUTUA»)
NpocTbie Bekcens BaHKa Ha CyMMy
50 MnH. py6. Mpu npegtaBneHnn
yKa3aHHbIX BeKcenen K nnatexy B
2000 r. oHWM He Db onnaveHsbl
HaHKoM B CBA3W C ero TaxXenbim
(PUHEHCOBLIM MONOXEHNEM. 3a-
TeM y HaHka Obina oTo3BaHa nu-
LeH3uns 1 BBeLeHa npouenypa Ha-
GniogeHns. Bnocneactsuu, B

2002 r., oBlecTBO 3aKMOYNNIO C
00O «Omera» poroBop yctynku
npas TpebosaHua K BaHky 0 nora-
weHnn Bekcenen Ha obuyio cym-
My 50 MnH. pyD., NoONy4ns oT Ho-
BOro KpeanTopa B onnaty 5,5 MH.
py6. MonyyeHHsI yBBITOK OT yC-
Tynkn npae TpebHoBaHua obuie-
CTBO OTPa3uno Npu onpeseneHnn
Hanoroeow 6a3bl 3a 2002 .

Hanorosbi opraH npuwen K
BbIBOAY, 4TO OBLWECTBO 3aBbICUNO
CyMMy ybbITKa, NpUHMMaeMoro
ANnA uenem HanoroobnoxeHus.
ObuwectBo obpatunock B cya ¢
3a8BNeHneM O NPU3HaAHNM Henen-
CTBUTENbHLIM pPeLleHns Hanoro-
Boro opraHa. Cyabl B ABYX WH-
cTaHumax nogaepxanu obuiectso
B [AHHOM BOMpPOCe, HO Kaccauma
MX aKTbl B COOTBETCTBYIOLLEN Yac-
T OTMeHWNa U Nepedana feno Ha
HOBOE pacCMOTPEHUE CO Crefyio-
e apryMeHTaLuen.

B cootBetctBMM € . 1 ¢T. 279 HK
PO npu ycrynke Hanoronnartens-
LLWKOM — NpoAaBuUoOM Tosapa (pa-
60T, ycnyr), oCyWecTBAALNM
ncyncnerme goxonos (pacxonos)
no MeTofy HawncnieHus, npasa
TpeboBaHWa fosnira TpeTbeMy nnLy
[0 HacTynneHns Cpoka nnatexa,
NpeaycMOTPEHHOTo LOroBOPOM O
peanusaumm ToBapos (pabort, yc-
nyr), otpuuaTtenbHaa pasHuua
Mexay OOX0AO0M OT peanmsaumu
npasa TpeboBaHus fonra v cTou-

3 NocraHosnerve GAC Cesepo-3anagHoro okpyra ot 23.03.2005 no geny Ne A56-8174 /04.

Hanoroobnoxernune npun ycrynke npasa rpebosaHns

MOCTbIO Peann3oBaHHOro ToBapa
(pabort, ycnyr) npusHaetcs y6biT-
KOM HanoronnatenbuimMka. [lpu
3ToM pa3mep yObiTKa Ans uenein
HanoroobnoxeHuns He MOXeT npe-
BbilWaTb CYMMbl NPOLEHTOB, KOTO-
pylo HanoronnartenbWMK ynnaTun
6bl ¢ yyeTom TpeboBaHui cT. 269
HK PO no ponrosomMmy obazatenb-
CTBY, PaBHOMY AOXOAY OT yCTynku
npasa TpeboBaHus, 3a nepuog ot
JaTbl YCTYNKU A0 AaThl Npekpalle-
HWs NpaBa TpeboBaHMs.

Cratbs 269 HK PO ycTaHaenuBa-
eT onpefeneHHble HOPMaTMBLI AN
BKJIOMEHUA B PACXOAb} MPOLEHTOB
no AoNroBoMy obs3aTenbCTay.
O4veBngHoO, B AaHHOM cry4dae y6bt-
TOK NpeBbllWan ykasaHHbIN HopMa-
TMB, B CBA3W C Y4eM He Mor BbiTb
MOMHOCTBIO NPUHAT ANA YMEeHbLLe-
HWA HanoroobnaraemMon NpUdLINK.

B 3aknioyeHne cnepyeT ocobo
OTMeTUTb, 4TO B HanorooGno-
XXeHUU ornepauun Leccumn cy-
wecrsyetr pag npobGnem, cBsi-
3aHHbIX NpeXxpae BCero ¢ Heop -
HO3Ha4YHOCTbIO POPMYNUPOBOK
HK PO, Hyxpalowmxcs B aanb-
HellleM YTOYHEHMWU W TONKO-
BaHuW. [pobenbl BbIHYXAeHa OT-
4acT BOCNONHATL cynebHas
npaKkTMKa, HO MHOrMe BOMPOCHI
noka octatotca H6e3 oteTa. B ya-
CTHOCTU, He pelleH OKOHYaTeNbHO
aKTyanbHenLwmm BonNpoc OTHOCK-
TenbHo obnoxeHuns HAC onepa-
UMK no ycTynke npae Tpebosa-
HWA, BO3HWKAIOLWNX U3 UHBECTU-
LUMOHHbIX 4OrOBOPOB. 3
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